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STATEMENT OF ISSUES 

1. Whether court below erred in dismissing complaint 
which stated a sufficient claim under Rule 8(a) of the 
Federal Rules of Civil Procedure. 

2. Whether court below committed error by not exclud- 
ing from the record the affidavit by FBI Agent Williams 
which consisted of argument, opinion, and conclusions of 
law. 
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3. Whether, in accordance with the provisions of the 
Freedom of Information Act, the Government met its 
burden of justifying the withholding of the spectrographic 
analyses sought by Plaintiff. 

4. Whether the spectrographic analyses suppressed by 
the Government are, as a matter of law, part of an in- 
vestigative file compiled for law enforcement purposes. 

5. Whether, assuming spectrographic analyses are part 
of an investigatory file compiled for law enforcement pur- 
poses, such analyses would have been available to Lee 
Harvey Oswald and are therefore presently accessible to 
Plaintiff under the terms of the Freedom of Information 
Act. 

6. Whether court erred in dismissing Plaintiff's com- 
plaint and summary judgment should have been awarded 
to Plaintiff. 

REFERENCE TO RULINGS 

The bases for the decision of the court below in granting 
the Government's Motion to Dismiss were not articu- 
lated. District Judge John Sirica simply dismissed the 
complaint in an order dated November 17, 1970, reproduced 
at page JA-52 in the appendix to this brief. The court 
below issued*^ findings of fact or conclusions of law. 

This case has not previously been before this court. 

STATEMENT OF THE CASE 
I. Procedural Summary 

Plaintiff Harold Weisberg, an author residing at Poute 
8, Frederick, Maryland, brought this action in the United 
States District Court for the District of Columbia by 
filing a complaint against the Department of Justice. 

The Complaint [JA-2] seeks to enjoin the Department 
of Justice from withholding certain specified spectrographic 








analyses made in connection with the Warren Commission’s 
investigation into the assassination of President John F. 
Kennedy. 

Defendant Department of Justice filed a Motion to 
Dismiss the Action or, in the alternative for Summary 
Judgment, on October 6, 1970. [JA-44] Later, on Novem- 
ber 9, 1970, Defendant filed a Supplement to its Motion to 
Dismiss or, in the alternative, for Summary Judgment, 
with an affidavit attached. 

Plaintiff filed an answer to Defendant’s Motion to Dis- 
miss or, in the alternative, for Summary Judgment on 
October 16, 1970. [JA-27] After Defendant filed the Sup- 
plement to his Motion to Dismiss on November 6th, Plain- 
tiff requested a week’s extension in the time set for the hear- 
ing until November 16, 1970. On November 16, 1970, 
after hearing the oral arguments on Defendant’s Motion, 
the Honorable Judge John Sirica granted the Motion to 
Dismiss. The order was entered accordingly on November 

17,1970. [JA-52] On December 7, -1970, Plaintiff filed a 

Notice of Appeal to this court along with his appeal bond. 

II. The Complaint 

The complaint states a cause of action under the Free- 
dom of Information Act, 5 TJ.S.C. § 552(a) (3) for failure 
of the Department of Justice to make available to Plain- 
tiff records to which Plaintiff is entitled under the terms 
of said Act. 

The complaint alleges that certain spectrographic anal- 
yses were performed in connection with the investigation 
into President Kennedy’s assassination; that these spectro- 
graphic analyses were requested by Plaintiff according 
to proper procedure but were denied him by the Defend- 
ant Department of Justice; and that the spectrographic 
analyses are being illegally withheld from him. The 
complaint requests the court to enjoin the further sup- 
pression of the records sought. 
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III. Motions 


Defendant Department of Justice set forth two grounds 
in support of its Motion for Summary Judgment: 

1. The complaint fails to state a claim upon which relief 
can be granted, and 

2. There is no issue as to any material fact and the 
defendant is entitled to judgment as a matter of law. 

In addition to the above grounds, Defendant Department 
of Justice claimed that the spectrographic analyses were 
part of an investigative file compiled for law enforcement 
purposes and therefore exempt from disclosure under ex- 
ception (7) of the Freedom of Information Act. 


President John F. Kennedy was assassinated at Dealey 
Plaza on November 22, 1963. After the assassination, 
a bullet and bullet fragments were collected that same day 
at various places ranging from Dealey Plaza and Parkland 
Memorial Hospital in Dallas to Bethesda Naval Hospital 
m Maryland. Subsequently, the President of the United 
States, Lyndon B. Johnson, requested the FBI to conduct 
qn investigation into the events surrounding the assassina- 


A Aveek after the assassination. President Johnson es- 
tablished a President’s Commission on the Assassination 
of President Kennedy, popularly known as the Warren 
Commission. The declared purpose of the Commission 
was to act as a fact-finding body which would uncover 
the truth about the assassination of President Kennedy. 
The Commission had no law enforcement powers. The 
FBI acted as the principal investigative arm of the War- 
ren Commission. 

In conjunction with its fact-finding investigation into 
the assassination, the FBI performed for the Warren 
Commission, certain spectrographic examinations of a bul- 


IV. Facts 
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let and various bullet fragments and other objects, and 
two FBI agents testified before the Warren Commission 
in regard to these speetrographic tests. 

In a series of letters dated May 23, 1966; March 12, 1967; 
Jan. 1, 1969; June 2, 1969; April 6, 1970; and May 15, 1970 
and a “Request for Access to Official Records under 5 
U.S.C. § 552(a) and 2S CFR Part 16,” dated May 16, 1970 
[JA-5-25], Plaintiff requested various officials of the De- 
fendant to produce for inspection the “speetrographic an- 
alyses of bullet, fragments of bullets and other objects, in- 
cluding garments and part of vehicle and curbstone said to 
have been struck by bullet and/or fragments during the as- 
sassination of President Kennedy and wounding Governor 
Comyfly.” [ JxV-22] 

On June 4, 1970 the Attorney General, John Mitchell, 
denied Plaintiff's requests on the grounds that the rec- 
ords sought “are part of an ‘investigatory hie compiled 
for law enforcement purposes' and therefore exempt from 
disclosure under the Freedom of Information Act's com- 
pulsory disclosure requirements. 5 U.S.C. § 552 (b) (7) 
....” [JA-24] 

On June 12, 1970, the Deputy Attorney General also 
denied Plaintiff's request and again cited the investigatory 
files exemption. [JA-24-26] 



SUMMARY OF ARGUMENT 

The District Court erred in granting Defendant's Motion 
to Dismiss the complaint because, excluding matters out- 
side the pleading, Plaintiff's complaint clearly stated a 
sufficient claim of relief under Rule 8(a) of the Federal 
Rules of Civil Procedure. 

Further, the affidavit submitted by Defendant in sup- 
port of his motion should have been excluded by the trial 
court under Rule 56(e) on the grounds that it consisted 
of argument and opinion and testified as to conclusions 
of law. 
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In granting summary judgment to defendant it was 
necessaiy for the court to find both that: (1) the spectro- 
graphic analyses sought were compiled for law enforce- 
ment purposes; and (2) said spectrographic analyses 
would not have been available to Lee Harvey Oswald had 
he lived to be tried, either under the right of discovery 
or under the duty of prosecutors and investigative agen- 
cies to divulge exculpatory evidence. The court below 
erred if it held either that the spectrographic analyses 
were compiled for law enforcement purposes or that Lee 
Harvey Oswald would not have had access to the spectro- 
graphic analyses sought by Plaintiff. 

In addition, the court erred by inquiring into the rea- 
sons why Plaintiff desires access to these spectrographic 
analyses. 

Plaintiff also contends that if there were no genuine 
issues of material fact in dispute, the court below erred 
in not awarding summary judgment to Plaintiff rather 
than to Defendant. 

I. TRIAL COURT ERRED BY FAILING TO EXCLUDE 
DEFENDANTS AFFIDAVIT FROM THE RECORD. 

In the court below, the Government moved to dismiss 
Plaintiff's action, or in the alternative, for summary judg- 
ment: 

. . on the grounds that the complaint and the 
exhibits attached thereto . . . demonstrate there is 
no claim upon which relief can be granted, there 
is no issue as to any material fact and the defendant 
is entitled to judgment as a matter of law.” 

The district court granted the motion to dismiss. How- 
ever, the Government moved, in the alternative, for sum- 
mary judgment, and Plaintiff Weisberg contends that under 
Rule 12(b) of the Federal Rules* of Civil Procedure the 
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court was required to treat the motion as one for sum- 
mary judgment. The last sentence of Rule 12(b) states: 

“If, on a motion asserting the defense numbered 
(6) to dismiss for failure of the pleading to state 
a claim upon which relief can be granted, matters 
outside the pleading are presented to and not ex- 
cluded by the court, the motion shall be treated as 
one for summary judgment. . . 


In the instant case, matters outside the pleadings were 
presented to but not excluded by the court, so that the 
Government’s motion was required to be treated as one 
for summary judgment under Rule 56 of the Federal Rules. 

In turn, the provisions of . Rule 56 lay down certain 
restrictions on the materials added to the pleadings. Thus, 
56(e) provides: 

“Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show af- 
firmatively that the affiant is competent to testify 
to the matters stated therein.” 

In conjunction with a supplement to its Motion to Dis- 
miss or for Summary Judgment, the Government sub- 
mitted an affidavit by FBI Agent Marion Williams. [JA- 
50-51] Weisberg contends that this affidavit failed to meet 
any of the qualifications contained in the quoted part of 
Rule 56(e) : the affidavit was not made on personal knowl- 
edge, set forth some facts such as would not be made 
admissible in evidence, and failed to show affirmatively that 
the affiant was competent to testify to the matters stated 
in the affidavit. 

Moreover, the sole purpose of the Williams affidavit is 
to show that the spectrographic examinations sought by 
Weisberg are part of an investigatory file which was 
compiled for law enforcement purposes. Weisberg con- 
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tends that the central point of whether or not a file is 
an investigative file for law enforcement purposes is a 
question of law, not of fact, and therefore not properly 
contained in an affidavit supporting a motion for summary 
judgment. 

Thus, the court in Welling v. Fairmont Creamery Co., 
139 F.2d 318 (C.A. 8, 1943) ruled: 

. . affidavits which contain mere conclusions of 
law or restatements of allegations of the pleadings 
are not sufficient to support a motion for summary 
judgment.” 

The affidavit offered by the Government in support of 
its motion for summary judgment was precisely this, an 
attempt to invoke the authority of an FBI Agent to reach 
a conclusion of law which merely restated the allegations 
in the Government’s pleadings. 

While this is the primary and fatal defect in the affidavit 
executed by FBI Agent Williams, it is not the only one. 
Much of the affidavit is argument, much is opinion. Thus, 
paragraph 5 of the Williams affidavit states: 

“The release of raw data from such investigative 
files to any and all persons who request them would 
seriously interfere with the efficient operation of the 
FBI and with the proper discharge of its important 
law enforcement responsibilities, since it would open 
the door to unwarranted invasions of privacy and 
other possible abuses by persons seeking information 
from such files. It could lead, for example, to ex- 
posure/ of confidential informants ; the disclosure out 
of context of the names of innocent parties, such as 
witnesses; the disclosure of the names of suspected 
persons on whom criminal justice action is not yet 
complete; possible blackmail; and in general do ir- 
reparable damage. Acquiescence to the Plaintiff’s 
request in instant litigation would create a highly 
dangerous precedent in this regard.” [JA-51] 








There is no doubting the fact that this recital catalogs 
an impressive list of horrors. It is clear, however, that 
in addition to being meretricious, these assertions con- 
stitute argument and opinion and could not properly sup- 
port a motion for summary judgment, and therefore should 
not have been considered by the court. 

In fact, there was no part of the Williams affidavit which 
would be admissible in evidence or could properly be 
considered on a motion for summary judgment and there- 
fore the affidavit should have been stricken by the court. 
Because the court made no finding of facts or conclu- 
sions of law, and because the court failed to exclude 
this affidavit from the record, the possibility that this 
affidavit helped determine the motion for summary judg- 
ment cannot be discounted. 

II. IN GRANTING SUMMARY JUDGMENT, TRIAL COURT COM- 
MITTED ERROR BY APPLYING LEGAL CONCEPTS WHICH 
ARE NOT PROPER OR GERMANE UNDER THE PROVISIONS 
OF THE FREEDOM OF INFORMATION ACT. 

A. Under Ihe Freedom of Informaiion Aci, Complainant Does 
Not Have To Establish a Need To Know or a Direct Inter- 
est in the Records Sought. 

Prior to the enactment of the Freedom of Information 
Act, the availability of agency records was governed by 
Section 3 of the Administrative Procedure Act. Subsec- 
tion (c) of that Act read: 

“(c) Public records . — Save as otherwise required by 
statute, matters of official record shall in accordance 
with published rule be made available to persons prop- 
erly and directly concerned except information held 
confidential for good cause found.” 

The availability of Records under the current Act is gov- 
erned by 5 TJ.S.C. § 552 (a) (3), which states: 

“. . . every agency shall upon request for identifiable 
records made in accordance with published rules . . . 
make such records promptly available to any person.” 
(emphasis added). 
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When S. 1160, the bill which became the Freedom of In- 
formation Act, was reported to the Senate, the Chairman 
of the subcommittee on the Judiciary, Senator Edward 
V. Long, submitted a report on the bill. In that report, 
Senator Long stated that the existing statute had “ serious 
deficiencies.’ ’ One of these serious deficiencies related to 
the provisions of the above quoted section 3(c) of the Ad- 
ministrative Procedure Act : 

“As to public records generally, subsection (c), re- 
quires their availability ‘to persons properly and di- 
rectly concerned except information held confidential 
for good cause found.’ This is a double-barrelled loop- 
hole because not only is there the vague phrase ‘for 
good cause found,’ there is also a further excuse for 
withholding if persons are not ‘properly and directly 
concerned.’ ” [S. Rep. No. 813, 89th Cong., 1st Sess., 
p. 5 (1965)] 

The Senate Report makes it quite clear that the Senate 
took a dismal view of the existing law: 

“It is the conclusion of the committee that the present 
section 3 of the Administrative Procedure Act is of 
little or no value to the public in gaining access to 
records of the Federal Government. Indeed, it has 
had precisely the opposite effect: it is cited as 

% statutory authority for the withholding of virtually 
any piece of information that an official or an agency 
•does not wish to disclose.” [S. Rep. No. 813, S9th 
Cong., 1st Sess., p. 5 (1965)] 

More specifically, the Senate Report asserted that : 

“S. 1160 would emphasize that section 3 of the Ad- 
ministrative Procedure Act is not a withholding statute 
but a disclosure statute by the following major 
changes : 


(2) It eliminates the test of who shall have the right 
to different information. For the great majority of 
different records, the public as a whole has a right to 
know what its Government is doing.” [S. Rep. No. 
813, 89th Cong., 1st Sess., p. 5 (1965)] 
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The Congressman who floor-managed the Freedom of In- 
formation Act in the House was Representative Moss, a 
long-time champion of the legislation and Chairman of the 
Foreign and Government Information Subcommittee of the 
Committee on Government Operations, which handled the 
legislation. 

Addressing the House after he had moved that S. 1160 
be passed, Chairman Moss reiterated the conclusion of the 
Senate Report. Noting that S. 1160 would make three 
major changes in the existing law, Moss stated: 

“First. The bill would eliminate the ‘properly and 
directly concerned ’ test of who shall have access to 
public records, stating that the great majority of rec- 
ords shall be available to ‘any person.’ ” (Cong. Rec., 
June 20, 1966 p. 13007). 

Thus, the Congressional intent in employing the phrase 
‘to any person’ is clear; it reflected a deep-seated con- 
gressional dissatisfaction with a specific provision in the 
existing law. 

Unfortunately, neither the express language of the Act 
on this point nor its legislative history have been given 
due regard by some courts. In the instant case, the hearing 
transcript reflects that the judge thought it relevant to 
inquire: “For what purpose does your client seek this in- 
formation ? ’ ’ [ JA-59] 

Under the law which the judge was obligated to apply to 
the motion for summary judgment before him, this inquiry 
was both irrelevant and improper. As the trial judge 
issued no conclusions of law, it is impossible for appellant 
to know to what extent this improper inquiry influenced 
his decision to dismiss the complaint. 
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B. Unsubstantiated Claim That Attorney General Had Deter- 
mined It Is Not in the National Interest To Divulge Spec- 
trographic Analyses Presented Court With an Erroneous 
Construction of the Freedom of In formation Act. 

On oral argument following Plnintiff’s presentation, 
counsel for the Government rose to make the following 
statement : 

“Primarily, however, we numt recognize that the ex- 
emptions which are contained in this Act are in part 
discretionary exemptions in lh.nl, the administrative 
party may make a determination not whether the 
information should not be released because of na- 
tional security, but I believe the President's comments 
say national interest as well, In this instance the 
Attorney General of the United States has determined 
that it is not in the national interest to divulge these 
spectrographic analyses/’ [%) A (10] 

Government Counsel failed to produce any affidavit or 
statement to substantiate his claim that the Attorney Gen- 
eral had determined that the release of such scientific 
studies would be against the national interest, nor did he 
explain how revelation of such information could be detri- 
mental to the best interests of tho oountry. 

Had the Government counsel produced an affidavit to 
substantiate his statement, it would have been irrelevant in 
any case. Prior to the enactment of the Freedom of In- 
formation Act, “national interest “ might have been synony- 
mous with “public interest” ami Cans susceptible to being 
used as a pretext for the suppression of these spectro- 
grapher analyses. However, the text of the Freedom of In- 
formation Act makes no mention of “national interest” or 
“national security” or even “puKv interest” in providing 
that certain classes of materials tv exempt from disclosure. 
The closest language to those expwsrions contained in the 
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Act is found in 5 U.S.C. § 552(b)(1), which provides an 
exemption for matters that are : 

“specifically required by Executive Order to be kept 
secret in the interest of national defense or foreign 
policy.” 

The determination attributed to the Attorney General by 
Government counsel is only said to have referred to ‘ na- 
tional interest,” which certainly does not bring it within 
the ambit of the specific and more narrow exceptions laid 
down in (b) (1). 

The legislative history makes it very clear what Con- 
gress intended to do by changing the wording in the old 
law. The Senate Report carefully describes the scope of 
the “national defense or foreign policy exemption: 

“Exemption No. 1 is for matters specifically required 
by Executive Order to be kept secret in the interest 
of national defense or foreign policy. The change of 
standard from ‘in the public interest* is made both to 
delimit more narrowly the exemption and to give it a 
more precise definition. The phrase ‘public interest 
in section 3(a) of the Administrative Procedure Act 
has been subject to conflicting interpretations, often 
colored by personal prejudices and predilections. It 
admits of no clear delineations, and it has served in 
many cases to defeat the very purpose for which it 
was ‘intended— the public’s right to know the opera- 
tions of its Government. Rather than protecting the 
public’s interest, it has caused widespread public dis- 
satisfaction and confusion. Retention of such an ex- 
ception in section 3(a) is, therefore, inconsistent with 
the general objective of enabling the public to readily 
o*ain access to the information necessai} to deal effec- 
tive^ and upon an equal footing with Federal 
Agencies.” [S. Rep. No. 813, 89th Cong., 1st Sess., p. 
8 (1965)] 

It should be pointed out here, that in addition to being 
narrowly drawn, the exceptions for national defense or 
foreign policy are, by the express wording of this very 
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subsection, capable of being invoked only by Executive 
Order. Exemption (1) cannot be invoked at the discre- 
tion of the Attorney General, or any other Cabinet Officer, 
nor on the say-so of his deputy. 

Again, as the court issued no findings of fact or con- 
clusions of law, it is impossible to know to what extent he 
was influenced in his decision to grant summary judgment 
by this irrelevant statement that the Attorney General 
had decided to withhold the spectrographic analyses, “at 
his discretion,’’ as a matter of “national interest.” 

III. THE DISTRICT COURT ERRED IN DISMISSING THE COM- 
PLAINT ON THE GROUNDS THAT THE MATERIAL SOUGHT 
HEREIN WAS EXEMPT FROM DISCLOSURE UNDER 5 U.S.C. 
§ 552(b)(7). 

In the proceeding below, the Government moved to dis- 
miss Plaintiff’s action, or in the alternative, for summary 
judgment. One of the two grounds claimed was that “the 
complaint and the exhibits attached thereto . . . demon- 
strate there is no claim upon which relief can be granted 
>> 

Pule 8(a) of the Federal Rules of. Civil Procedure sets 
down the requirements which a pleading must contain in 
order to state a valid claim of relief: 

“( a ) Claims for Belief . A pleading which sets forth 
a claim for relief . . . shall contain (1) a short and plain 
statement of the grounds upon which the court ’s juris- 
diction depends . . ., (2) a short and plain statement 
of the claim showing that the pleader is entitled to 
relief, and (3) a demand for judgment for the relief 
to which he deems himself entitled.” 

It is readily apparent that TTeisberg’s complaint fulfilled 
each of the three prerequisites for a sufficient claim laid out 
by Rule 8(a). Because of this, and because Rule 12(b) (6) 
required the Government’s motion to be treated as a motion 
for summary judgment, Appellant proceeds directly now 
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to a discussion of the grounds for granting summary- 
judgment. 

The crucial issue presented by the Government’s Motion 
for Summary Judgment is whether, as a matter of law, 
the spectrographic analyses sought by Weisberg are part of 
an agency file which receives protection under 5 U.S.C. 
§ 552(b)(7). That section establishes an exemption from 
disclosure for matters that are: 

“(7) investigatory files compiled for law enforcement 
purposes except to the extent available by law to a 
party other than an agency.” 

Appellant contends that there are several substantial 
reasons why this provision does not exempt from disclosure 
the materials sought in this case. These reasons are dis- 
cussed in the sections which follow. 

A. The Records Sought Were Not Compiled for Law 
Enforcement Purposes. 

On oral argument, the Government took the position that 
there could be a law enforcement purpose even though there 
was no statutory law granting the agency jurisdiction : 

“Plaintiff’s argument therefore goes to two points. 
The first of which is that since there is no statutory 
law on assassinating presidents nothing that the FBI 
did subsequent to the assassination could be for a law 
enforcement purpose. I think that the fallacy of the 
argument is in the statement of the argument, that 
there must be some law enforcement purpose to be 
served by the FBI investigating a cold-blooded murder 
of an American President.” 

“We know now that there is a statutory law, but does 
that mean basically as we as lawyers understand that 
because there wasn’t any statutory explication of the 
crime, that there wasn’t any law,' natural or human, 
to our basic society that wasn’t violated before. So, I 
say the fallacy of the argument is in this statement ” 
[JA-60] 
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Government counsel need not have labored so with these 
abstractions. When the President was assassinated a crime 
was committed; but it was committed in Texas and the 
State of Texas had jurisdiction over the crime. No agency 
of the Federal Government, nor the Warren Commission, 
did have jurisdiction over the criminal act, as Defendant 
admitted was the case in 1963. 

As to the concepts of “ natural and human law,” the 
actual legislative history of exemption (b)(7) indicates 
that its sweep is somewhat less ecumenical than govern- 
ment counsel would have us believe. The note on exemption 
(7) which is contained in the House Report explains: 

“This exemption covers investigatory files related to 
enforcement of all kinds of laws, labor and securities 
laws as well as criminal laws.” [H.R. Xo. 1497, S9th 
Congress, 2nd Session, p. 11 (1966)] 

The language used in the legislative history indicates 
that the hies contemplated were those compiled in con- 
junction with the enforcement of specific laws. There is 
not the slightest suggestion that Congress intended that 
the concept be extended to include the enforcement of any- 
thing so indeterminate as “natural or human law.” Xor 
does the. legislative history even indicate Congressional 
intent to include certain less abstract, more specific sys- 
tems of law within the compass of protected law enforce- 
ment files; for example, the legislative note refers to 
securities laws but says nothing whatsoever about canon 
law. Congress seems to have framed the provisions of the 
Freedom of Information Act upon the supposition that 
the lawsuits brought under it would be argued in American 
courts, not in the Pope’s chambers. 

There are, in addition, strong reasons for adhering to 
the express wording used in the House Report Note on 
Exemption (7). As this court noted in American Mail 

Line , Ltd . v. Gulick f A 11 F.2d 696 (C.A.D.C., 1969) : 
l . A /?} a- 

. . . the legislative history behind [the Freedom of 
Information Act] reveals that the premier purpose of 
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the Act was to elucidate the availability of Government 
records to the American citizen. In addition, Congress 
sought to eliminate much of the vagueness of the old 
law . . .” (411 F.2d 696, at 699) 



Governments position that there need only be a viola- 
tion of “natural or human law” in order to fulfill the re- 
quirement that there be a law enforcement purpose would 
restore to the law governing access to Government records 
“much of the vagueness of the old law.” Indeed, if Gov- 
ernments criteria were read into the. Act as the standard, 
it would tend to occlude rather than “elucidate” the avail- 
ability of Government records. Such a “standard” would 
enable governmental agencies to claim the investigative 
file exemption for virtually all documents in their posses- 
sion. This would be at least a partial reversion to the 
status quo ante where, as the Senate Keport said: 

“Under the present section 3, any Government official 
can under color of law withhold almost anything from 
any citizen under the vague standards — or, more pre- 
cisely, lack of standards — in section 3. It would re- 
quire almost no effort for any official to think up a 
reason why a piece of information should be withheld 
(1) because it was in the ‘public interest, ’ or (2) ‘for 
good cause found,' or (3) that the person making the 
request was not ‘properly and directly* concerned.” 
[S.E. Hep. Xo. 813, 89th Cong., 1st Sess., p. 5 (1965)] 

Finally, such a standard is too abstract to guide a judge 
and the ensuing confusion would tend to make access to 
public records an uncertain quest subject to the whim and 
caprice of individual bureaucrats and judges. 

Appellant urges that “law enforcement” requires a law — 
statutory or common, not “human” or “natural” or 
“canon” law; therefore, the spectrographic analyses sought 
in this case were not made for “law enforcement purposes” 
and are not exempt under exemption (7). 
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B. Assuming, Arguendo, Thai Specirographic Analyses Were 
Pari of an Investigative File Compiled for Law Enforce- 
ment Purposes, They Have Nov/ Lost Thai Status Because 
There Is No Prospect of Enforcement Proceedings in Which 
They Could Be Used. 

In its Memorandum of Points and Authorities in support 
of its Motion for Summary Judgment, the Government 
cited the investigatory files exemption and then explained : 

“The thrust of the exemption is to protect from dis- 
closure all files which the government compiles in the 
course of law enforcement investigations which may 
or may not lead to formal proceedings. ” (Emphasis 
added) [JA-46] 

This, however, is not true; at least the case law has not 
construed the investigatory files exemption in that light. 
The general proposition was faced by this court in Bristol- 
Myers Company v. F.T.C., 424 F.2d 935 (C.A.D.C., 1970). 
In that case the F.T.C. had originally intended to proceed 
against Bristol Myers for misleading advertising practices 
but later withdrew the complaint. More than two years 
after the complaint had been dropped, a Notice of llulc- 
making precipitated a request by Bristol Myers for rec- 
ords which the F.T.C. labeled investigatory files under 
exemption (7). The court conceded that “if further adjudi- 
catory proceedings are imminent, then the Company’s re- 
quest may fall within the category the exemption was de- 
signed to control.” 

However, the court went on to say : 

“But the agency cannot consistent with the broad dis- 
closure mandate of the Act, protect all its files with 
the label 'investigatory’ and a suggestion that enforce- 
ment proceedings may be launched at some unspecified 
future date. Thus, the District Court must determine 
whether the prospect of enforcement proceedings is 
concrete enough to bring into operation the exemption 
for investigatory files, and if so whether the particular 
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documents sought by the Company are nevertheless, 
discoverable. ” (Bristol Myers, supra, pp. 939-940). 

Wcisberg notes not only that the Government did not 
claim there is an imminent prospect of enforcement pro- 
ceedings, but also that because the Government has con- 
sistently maintained that ILee Harvey Oswald was the lone 
assassin of President Kennedy and he is now dead, there 
never can be law enforcement proceedings which could in- 
voke this exemption. 

C. Assuming, Arguendo, Thai the Specirographic Analyses Are 
Part of an Investigatory File Jor Lav/ Enforcement Pur- 
poses, Such Analyses Would Have Been Available to Lee 
Harvey Oswald Had Hb Been Tried and Are Therefore 
Available to Plaintiff. 

Exemption (T) provides that investigatory files compiled 
for law enforcement purposes are not subject to disclosure 
“except to the extent available by law to a party other than 
an agency. 9 ’ 

Weisberg contends that had Oswald lived and been given 
a trial according to the usual standards of American jus- 
tice, he would have had a legal right to the spectrographic 
analyses here in question. W eisberg takes the position that 
Oswald's right to the spectrographic analyses could have 
been effected through any one of several legal routes: the 
right of discovery in criminal cases ; the right of discovery 
in civil cases; under the due process clause of the U.S. Con- 
stitution, and as a result of the duty of the prosecution and 
the investigative agencies to make available to the defend- 
ant in a criminal case any exculpatory information. 

A recent decision by this court covering two cases, U.S. 
v. Bryant, Xo. 23,957, and U.S. v. Turner, Xo. 24,105 
(C.A.H.C., Jan. 29, 1971), directly addressed the ultimate 
issue involved in discovery: 

“The right at stake in the cases before us is defend- 
ant’s discovery of evidence gathered by the Govern- 
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rnent, evidence whose disclosure to defense counsel 
would make the trial more a ‘quest for truth ’ than a 
‘sporting event.’ ” 

Later in its opinion this court summarized the state of 
the law on discovery when viewed in terms of due process : 

“In the leading Supreme Court decisions concerning 
the due process requirement of disclosure, the content 
of the non-disclosed evidence has always been known. 
The standard of constitutional coverage thus has 
turned upon the extent to which the evidence is ‘favor- 
able’ to the accused. Although the Supreme Court has 
not yet attempted to define this standard with preci- 
sion, it is the law in this circuit that the due process 
requirement applies to all evidence which ‘might have 
led the jury to entertain a reasonable doubt about 
[defendant’s] guilt’ and that this text is to be applied 
generously to the accused when there is ‘substantial 
room for doubt’ as to what effect disclosure might 
have had.” 

Weisberg contends that the spectrographic analyses 
would have had to have been disclosed in order for Oswald’s 
trial to have been more a “quest for truth” .than a “sport- 
ing event.” 

Weisberg further contends that, the spectrographic anal- 
yses would have been available to Oswald as exculpatory 
evidence. 1 TVeisberg here asserts that the existing ballis- 
tics and photographic evidence so strongly tends to excul- 
pate Oswald that it is virtually certain that the spectro- 
graphic analyses would have done likewise. There can be 
no question, therefore, but that the spectrographic analyses 
“might have led the jury to entertain, a reasonable doubt.” 
about Oswald’s having shot the President. 

From the language of exemption (7) it is apparent that if 
Oswald had a legal right to the spectrographic analyses 
here in question, then Plaintiff would also have an equal 
right to these records. 

& 

1 Weisberg relies here on Brady v. Maryland, 373 11.8^(1963) and the long 

line of recent cases following that decision on the duty of aivulgiug exculpatory 
information. 
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Attempts by defense counsel to claim that a party who 
is not in privity with a litigant would not have a right 
under this provision to records claimed as a matter of law 
by a litigant only reveals an unfamiliarity with the legisla- 
tive history of exemption (7). That history is quite explicit 
on this point: 

“S. 1160 is not intended to give a private party indi- 
rectly any earlier or greater access to investigatory 
files than he would have had directly in such litigation 
or proceedings.” [H.B. Xo. 1497, S9th Cong., 2d Sess., 
11 (1966)] 


The Government’s contention that “. . . even Mr. Oswald 
would not have been entitled to [the spectrograpliic anal- 
yses] had they not been introduced in evidence against 
him misses the point. The primary reason for withholding 
witness and other evidence from the defendant in a crim- 
inal case is to maintain an element of surprise so that 
defendant will be less tempted to commit perjury, less in- 
clined to fabricate a story consistent with the known facts. 
Obviously, this consideration does not apply to the case 
where a putative defendant was gunned down prior to his 
trial, if indeed it ever applies to the kind of scientific tests 
performed here. 

The Freedom of Information Act requires the agency 
claiming an exemption to justify its suppression of re- 
quested records. The opinion of the court in the recent 
case of Wellford v. Hardin, 315 F.Supp. 175 (D.C., Md., 
1970) strongly indicates that the considerations behind 
exemption (7) do not apply in the instant case: 

“In Bristol Myers v. F.T.C., supra, the investigatory 
files exception was characterize^! as ‘intended to limit 
persons charged with violative of the federal regula- 
tory statutes to the discovery available to persons 
charged with violations of federal criminal law . . . with 
this policy in mind, it is clear that the specific material 
sought in this action is not within the exception for 
investigatory files compiled for law-enforcement pur- 


i ‘ 



: . 




' • 


1 








J 


£ 


22 

poses. Disclosure of material already in the hands of 
potential parties to law enforcement proceedings can 
in no way be said to interfere with the agency s legiti- 
mate law enforcement functions. This conclusion is 
based on this court ’s reading of the 
surrounding this exception which rei eaU that F 
pose was to prevent premature discoi eiT by a defend 
ant. in an enforcement proceeding. \Miate\ei lalici 
policy reasons there may be for extending u= ^ ce P 
tion (o other situations cannot serve to altei thu cour s 
result. Such a judgment must be made by Congress. 
(315 F. Supp., at 178). 

Weisberg contends, therefore, that the death of Oswald 
negated any plausible justification for withholding such 
records, and we note once again that the Freedom o i- 
fomation Act puts the burden of justifying the with 10 - 
ing of records upon the agency claiming an exemption. De- 
fendant has not met that burden. 

Finally, Weisberg notes that although Oswald did not live 
to receive a trial in an American court lie ua*, ™ 1 ’ 

tried and pronounced guilty by a special tribunal, he Presi- 
dent’s Commission on the Assassination of President Ken- 
nedy. Weisberg contends that in a civil action against he 
Commission, Oswald would have had a right o cm c n- 
covery of the spectrographic analyses. More impoitantly , 
Appellant contends that references to the spectrographic 
analyses made by two FBI agents who testified in regard 
to them before the Warren Commission requires disclosures 
of the spectrographic analyses themselves. Weisberg le ies 
here upon the case of America* Mad Live, Ltd. v. Gulie , 
411 F.2d 69G (C.A.D.C., 1969), where the court held that 
an agency which had publicly disclosed part of a memo- 
randum would be required, under the Freedom of Informa- 
tion Act, to disclose the whole memorandum and the claimed 
intra-agency memoranda exception was not valid. M eis- 
bero- urges that in this regard, the claimed investigatory file 
exemption in this case is equally invalid, and foi the same 
reasons. 
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CONCLUSION 

Wherefore, Appellant requests that the order of the Dis- 
trict Court be vacated and that the court order that sum- 
maiy judgment be granted Plaintiff. 
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